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I response to @ resolution of the House, papers in the case of the Saint
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JAXUARY B, 153).—Relerred to the ﬂumnlille:.; on the Pablio Lands and ordered to be
printed.

DEPARTMENT OF THF INTERIOR,
Washington, December 21, 1888,

Sie: [ have the honor to state that the following resolution, passed
by the House on the 8th of October, 1838—

That she Beoretary of the Interior is hnreh{"ﬂuquumd to transwmit to this Con
all the papers and records in the ease of Baint Louis, Iron Monntain and Sontheru Rail-
rond e, William H. Cayer, in contest concerning 120 acres of land o Miller Connty,
Ark., to the end that the nction taken by the Forty-fifth 'Congress, June, 1578, be
called mp and be reviewed by thin Congress, wherein said land was declared 1o be
pablic land of the United States and suliject to pre-emption entry, and that pending
&id review by Congress the Scoretary of the Interior be requested to take no further
action in the caso of said lands—
was received and referred to the Commissioner of the General Land
Wilice, in which Bureau the papers in question were, with directions to
report to this Department. ) .

On the 12th instant a communication was received from the Commis.
&oner, returning the resolution and stating that on the 11th instant,
“at the urgenc personal request of Hon. W. S. Holman, chairman of
the Publie ds Committes, * * * in order to avoid the delay
incident to & report in the usual manner,” the papers and records re-
quested in the resolution had been * transmitted direct to Congress.”

I am pow in receipt of a communication from the Commissioner of
the General Land Office, dated the 21st instant, copy herewith, inclos-
ing a letter from the Committee on the Public Lands to bim, dated the
13th instant, as follows:

Actiog in obedience to the following resolntion adopted by the Committee on Pab-

lie Landn of the Honse of Representatives, I berewith return the origina! papers in
the case of W H, Cayee sa. Saint Lonis, Iron Mountain and Southern Railroad Com-
Fany, reeeipled for by the chairman of this committee, viz:

“ Eesolred, That the original papers in the case of W, H. Cayce against the Saint
Leals, Iron Mountain and Houtllt-tu Railroad Company, such in auswer to Houso
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resolution of October 8, 1882, be returned, and the honorable Secretary of the Inte-
rior be requested to answer the said resolution by transmitting to the House, in lien
of theoriginal pa acopy of the ]:'ll'ﬂ-ﬂf made by the said Cayce before the register
and recoiver at Camden, Ark.; the last decision of the Commissioner in the case
on the appeal to him; the decision of the Acting Becretary reversing the Commis-
sioner ; and the decision of the Becrotary dnuiing the motion for review,”

hl take the liberty to call your attention to the request of the committes expressed
therein.

In response to the House resolution, above recited, and to the reso.
lution of the Committee on Public Lands, the copies of papers desired
are herewith transmitted,

Very respectfully,
W, F. Vinas,
Secretary.

The SPEAKER OF THE HOUSE OF REPRESENTATIVES.

DEPARTMENT OF THE INTERIOR,
GENERAL LAND OFFPICE,
Washington, D. C., December 21, 1888,

SIR : Referring to office letter of the 12th instant, reporting that the
papers in the case William H. Cayce v, Saint Louis, lron Mountain and
Southern Railroad Company, involving the SE. 4 NE. 1 and W. § NE.
1 Sec. 30, T. 15 5., R. 28 W,, Camden land district, Arkansas, had been
transmitted to Congress, at the request of the chairman of the Committee
on Public Lands of the House of Representatives, I have now to further
report that said papers were returned to this office on the 13th instant,
accompanied by a request (herewith inclosed) made pursuant to a reso-
lntion adopted by the committee, that copies of the proof submitted by
Cayce before the register and receiver, of office decision of Mareh 23,
1887, of Acting Secretary’s decision of November 25, 1887, and of Secre-
tary’s decision of Aongust 15, 18588, be furnished said committee.

The copies have been prepared and are herewith transmitted.

They are marked A, B, C, and D, respectively,

Yery respectfully,
8. M. BTOCKSLAGER,
Commissioner.
Hon. Wi, F. ViLas,
Secretary of the Interior.

A

DEPARTMEXT OF THE INTERIOR,
GENERAL LAND OFFICE,

Washington, D), C,, March 23, 1581,
GexTreMEN: The W.  NE. 1 and 8E.} NE.} 8ec.30, T. 15 8, B. 22 W, your dis-
trict, is within the G-mile (granted) limits of the grant by act of February 9, 155,
(10 Stat., 166), for the Cairo and Fulton, now Saint Louis, Iron Moantain and South-
ern, Railroad Company. The land was ordered withdrawn May 19, 1553, and the road
was definitely located August 11, 1855, The records show that Sarah Nix filed pre-
emption declaratory statement for the whole NE. } of said section on April 22, alleg-
ing settlement April 1, 1853, and on thoe 3lst of March, 1554, made pre-emption cash
entry of the NE. § NE. } thereof. The remainder of the scction, or the land now e
question, was eertified to the State of Arkansas, July 13, 1857, under the grant of
February 9, 1553, for the Cario and Faolton Railroad Company. It appeam that the

railvoad company conveyed the land to Thomas Allen (ita president) on May 14, 1570
that Allen thereafter, on May 23, 1875, brought suit for possession against John Nix.
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the sou of Sarah Nix, who was living upon the tract entored by his mother and was
coltivating ion of each of the tracts in question. Also that Allon and wife re-
cozveyed the land to the company on May 20, 1875,

The circuit court of the United Statea for the eastern district of Arkansas decided
agaiust Nix, who claimed under the settlement of his mother and nunder certain State
lsws. He appealed, and the Ssprome Court, at its October term, 1534 (112 U. 8., 129),
affirmed the aecree of the cireunit conrt.

The Sapreme Conrt hold thas while Mres, Nix at the time of her entry conld, noder
the provision of the act making the railroad grant which protected pre-emption claim-
azts, bave entered tho whole NE. 4. She failed todo so, and that w shoentered the
ME. $ NE. ¢ thoreof, shé oxhansted her right ander the pro-emption law, and abandoned
the tracta pow in controversy. _

Oo Decembor 8, 1884, William H. Cayes mado application to enter said tracta under
the homestead law. You rejected the application, for the reason that the land was
pol :ﬂ“t to homestead entry, and Cayce appealed. On Febroary 19, 1825, this oflice
afl yvour decision, but on June 1, ensaing, re-opened the case, vacated the deci-
son of Febraary 19, and ordered a hearing between Cayee and the railroad company.
Usder this order testimony was r.ulu-n', and a large number of exhibits, relating chietlly
to the contest between Nix and Allen's executors and the tranafer of the land by the
company, were filed.

Upon this testimony your office failed to render an opinion, and upon motion of
Mesry. Britton and Gray to remaud the case for your decision the papers were trans-
mitted to your office with letter of November 24 last. Afler an examination of the
lestimony you decided that at the date of Cavee's application to enter the land was
sabject to bomestead entry. The company appealed and the papers were transmitted
with your leiter of Februry 10, 1857, Cayce claims settlement in 1870, and bases his
¢laim to the land npon the settlement of Mrs, Nix and tho decision of the Sopremo
Coort in Nix vs. Allen (supra). He quotes from said decision to show that the land
was not apy part of the grant for the railroad company, for the reason that at the
date of said grant it was occapied by Mrs. Nix as a pro-emptor.

The conrt, after arriving at the conclusion that the claim of Nix had failed, both
ander the acts of Congress and of the State, eaid:

*This makes it unneoessary to consider whether the act of 1371 in constitational.
(Good or bad, it is of no use to him. The same is troe of the claim that the company
bas uo title ﬁe-u:um at the time the grant was made the land in question was ocen-
pied by Mra. Nix as a pre-emptor.”

That is to say, whatever eflect the occupany of the land by his mother may bave bhad
upon the grant for the railread, it could be of no use to him.,
~ What was the offect of the setiloment of Mrs. Nix upon the rallroad grant? For it
is opon & determination of this point that the right of Cayce as against the railroad
eempany depands. ]

grant to the States of Arkansas and Missouri by act of February 9, 1553, is aa
follows: **That there be, and is hereby, granted to the State of Arkansas and Mis.
souri, respectively, * * * anrialtcru:m section of land designated by even nam-
ber for six sectlous in width on each alde of said road and branches, but in case it shall
appear that the United Btates have, when the line or route of said road is detinitely
Sxed by the authority aforesaid, sold auy part of any section bereby granted, or that
the right of pre-emplion has attached to the same, then it shall be lawful for any agent
to bt appointed by the governor of the State to select ™ other lands in lien thereof within
an additivnal territory pot mwore than 15 miles from the line of the road.

These, as ropeatedly held by the courts, are words of present grant, and cover all
the lands intonded to be granted which should be found on the logation of the roud
to bave been within the grant whep it was made. The right to the granted lands
did not depend apon such location, but attached at once on the making of the grant
(Schulenborg ve. Harriman, 21 Wall,, 44; Leavenworth, Lawrenco and Galveston

Company re. United States, 92 U, 8,, 731). _

The tract in question, when the company’s road was definitoly located, was found
to be within the limits of its grant. Was it such land as Congress intended to
gaat? For it is from the intention of the lagislature that framed the law thuat its
scope and effect must be determined. A thing which s within the letler of the
statate is not within the statute nnless it be within the intention of the mukers”
(1 Bacon Abr., 247).

The testimony taken at the hearing ordered by office letter of June 1, 1885, shows
that Mrs. Nix settled upon the land in 1846 or 1847 ; that her house was situated on
the NE. } NE, } of the %nnur seation, and that she continned to reside in aaid honsa
and epon the land to the time of her death, which ocenrred in 1563, It also shows
that she had upon said land, prior to the railrond grant, valuable improvements, con-
wsting of a double log eabin, stable, borse lot, corn-crib, garden, and abont 25 acres

cleared, fenced, and planted in corn. ]

The SBupremo Conrt of the United Statea in Winoua and St, Peter Railroad Com.
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pany ve. Bamey (113 U. 8.,618), in discussing a grant to Minnesota similar to thet
undor consideration, said:

“The acts of Congress, in effect, said : * We give to the State certain lands to aid in
the construction of railways lying along their respective rontes, provided they are
not already disposed of, or the rights of settlers under the laws of the United States
have not already attached to them, or they may not be disposed of, or such rights
mu{ not have attached when the routes are finally determined. If, at that time, it
be fonnd that of the lands designated any bave been disposed of, or rights of settlers
bhave attached to them, other equivalent lands may be selected in their placo within
certain prescribed limits,'” .

At the dato of tho grant for the company Mrs. Nix, as the testimony in the case
shows, was residing and had valuable improvements on the land, and she subsequently
asserted her right under the pre-emption law by filing in your office a declaration of
intention to pre-empt the same,

The record therefore shows a pre-emption ¢laim at the date of the railroad grant,
and in accordance with the opinion.of the conrt as expressed in the Bamey caso,
lunds coverad by sach claims did not pass under said grant, bat, on the contrary,
special provision was made for indemnity for them.

The noture of & elaim which excepta land from o railroad grant is immaterial. The

uestion is whether the land was granted to the railroad company. There is no dif-
I('lmnm: between a pre-emption and a homestond claim in this respect (Winona ve.
Barney, 113 U. 8., 618; K. P. R. R. Co. va. Dunmeyer, ibid, 629).

The period when a settiement right must be in existenco to except land from rail-
road grants in general has been settled by judicial and departmental decisions to be
the date of the granting act, or, if the land was free from claim at that date, and set-
tlement rights woere acquired before date of definite location, such right, then exist.
ing, also serves to except the tract from the grant.

Leavenworth, Lawrence and Galveston Railroad Company ve. United States (92
U. 8,, 733) the court I:I:mi-:l: : ¢ e

“1 believe it wos the intention of Congress to grant nolands to COmPpany upon
which netaal seltlement under the laws of the United States were fonnd sither at the
date of the grant or the definite location of the road.”
uﬂl White eo. Hastings and Dakota Railroad Company (6 Copp., 54) the Becretary

a: .

“If the title does not vest when the grant is made, in present grants, it can not
veat aflerwands.”

In Perkins vs. Contral Pacific Railroad Company (1 L. D., 357) the Segretary eaid:

“The grant is not held in abeyanes to await the defanlt of settlers, but the title
vests at once, and so far as regards the Jand in which the title doea not vest at once,
the claim of the company is at an end,”

Lamls once excepted from a grant are always oxcopled, and it makes no difference
what afterwards becomes of them.  (Leavenworth, Lawrence and Galveston R. R, Co.
ra. United States, 92 U, 8., 733 ; Newhall ve, Banger, ibid., 761 ; White rs. Hastiogs and
Dakota R. R. Co,, 6 Copp., 51; Perkins ve. Central Pacific R. R, Co., 1 L. D., 357;
Southern Minn. K. K. Co. ve. Gallipean, 3 L. D., 166 ; Emmerson s, Central Pacifie
R.R.Cn., 3 L. ID., 117; Pointard ve, C. P. R. R. Co., 4 L. D,, 353.)

In White ve. Hastings and Dakota Railroad Company, the Secretary said :

‘It matters not what the condition of the travt may have been at the time the grant
to the company took effect (by definite location); so far as the tract in question is
concerned no grant of tho same was over made,”

It is unnecessary to multiply citations. There are cerlain Eoinh covered by lead-
ing decisions of the Bupreme Courtof tho United States and by repeated decisions of
this Department, of which the cases referred to are a part, ¢80 points are :

(1) That in railroad grants in presenti, an exception existing at date of grant is an
absolate excoption from the grant as well as an exception existing at date of deli-
nite location.

(2) That a pre-emption right excepts land from a railroad grant equally with a
homestead right. ) )

(1) That the validity of tho claim ns against the United States can not bo chal-
lenged by the railroad company, nor can the company take advantage of an laches on
the part of the scitler. Its own claim must rest upon its own afirmative right, and
not npon the weakness of the settler's case as against the Government,

i4) That when a claim that served to oxeept a tract of land from a railroad grant
is afterwards extingaizhed, the land reverts to the Government and does not inure to
the grant, and the company can not thercfore take advantage of a subsequent aban-
donment of the land to claim what was never granted to it,

In this case a valid pre-emption claim is proven to have oxistod at date of grant
to the railroad company, and the same was existing in full force and effect at dato of
withdrawal for the railread grant. Under the decisions cited, and many others, the
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Iacd waa excepted both from the grant and withdrawal. It isclaimed, howaver, in
bebalf of the rallroad company that the certification to the State in 1857 passed the
legal title to the tracta in question and extinguished the jurisdiction of this office and
De eat over the subject-matter.
is poxition is taken opon the aunthority of departmental decisions in Bouthern

Miznesota Railroad Company es. Kufner (2 L. D,, 492); St. Paol, Minneapolis and
Manitoba Railrosd Company rv. Ballman (4 L. D., 206) and similar coses,

1t is claimed, npon the other hand, that the case nt bar ix not analogous to the de-
cided casts, being governed by a special statute applienble to this particnlar grant.

The lands in question were twice certifind Lo the State of Arkansss, or, more cor-
rectly speaking, were included in two several lista, each of which purported to be a
dencription of all the vacant and uwnappropriated lnods in alternate even-numbered
seciions within the G-mile limits of the Cairo and Fuolton Railroad in Arkansas.

[t appears that immediately after the date fixed as the date of the definite location
of the road, and before any rosd whatever bad been constrocted, all the lands em.
braced in alternate scctions, within both granted and indemnity limits, were certitied

to the Stato in the following form, viz:
HCAIRO AND FULTON RAILROAD,

“List of lands within the 6-mile limits granted to the State of Arkansas by act of
Coogress, approved Fobruary 9, 1858, enlitled ‘An act granting the right of way
and making a t of land to the States of Arkansas and Missourt, to aid in the
eonstroction of a railroad from » point on the Mississippi oprunitﬁ the month of the
Ohio River, via Little Rock to the Texas bonndary near Fulton, in Arkansan, with
branches to Fort Smith and the Mississipps River,” being the vacant and noappro-

riated lands in the alternato sectiona designated by even numbers, for six sections
width on each side of the main stem of said road, within the State of Arkansas,
L

W GENERAL Laxp OFrICE,
* December 18, 1855,

'“1, Thomas A. Hendricks, Commissioner of the General Land Oflice, do hereby car-
Lify that the foregoing on pages 1 to 63, inclnsive, is & true and correct copy of the
eriginal on file in this office, and the lands therein mentioned are now certified to

State in this mauner in conformity with the provisions of the act of Congress en-
titled, 'An sct to vest in the several States the title in fee of the Innds which have or
zay be certified to them.

“‘Approved, Auguost 3, 18647

“In testimony whereof I have herenntosigned my name and cansed the seal of the
Geaeral Land Office to be affixed, at the city of Washington, the day and year first
berein above written.

[sEaL.]} Tros. A. HEXDRICKS,

Commisrioner,”

It does not appear that this list was ever delivered to the State or railroad com-
paay, or that any vss was made of it other than for purposes of comparison with the
records of the local office and for revision and correction. At that time an aetual de-
HTT ﬂ certified lists waa regarded as essential to their effect, whatever that effect
mighs

list of Jands within indemnity limits was prepared at the same time as the fore-
ing Tist of lands within granted limits, and a similar certificate was attached
thereto.

On February 16, 1556, a “"dingram showing the 6 and 15 mile limita™ of the Cairo
and Falton Railrond was transmitted o the register and receiver at Washington,
Ark., togetber with the ** lista of lands which appear by the records of this office to
be vacant,” ete., and the local officers were instructed to compare 1he same with their
records and to report a list of swamp-land ** gonflictions,” and also to report what
tracts within the respective limits had been omitted from the lista so transmiticd.
On March 11, 1856, she register and receiver transmitted lists of conflicting indemnity
selections, and on May 11, 1556, thoy tranamitted list of unsold lands and list of re-
ported ﬂll:g“hndn.

On November 14, 1856, in a lettor addressed to the president of the railroad com-
pany, the Commissioper states as the reason why the listsa had not been delivered
that sach lists had been three times propared, but that the many changes made noces-
sary by subsequent reports of conflicting swamp-land selections had prevented a final

ldg;umt.

April 3, 1867, the Commissioner addressed a letter to the Secretary of the In-
terler, recitiog the granting and restrictive clauses of the nting act, and asking
what rule should be adopted in reference to the delivery of certifiod lists; ** that is,

H. Ex. 36—11
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whether, when the lists are made up, we can certify them at ooce for the grants in
place and for the indemuity, taking care to refer to the provisions, ns in the second
and fifth sections of the act of 3d February 1553, in the oflicial certiticates to bo ap-
pended ta those lists, and which, in virtne of the ace of Hth August 1854, veat thetitle;
or whether they can enl i, be delivered as the work propgresses, whether with or with-
out the 120 sections of lands included in any 20 miles of route before the work is
commenced, that ia, in advance of the completion of any portion of the road: or
whother the lists are to be deliversd only when the work is anltimately completed.”

It will be ipcsl'rmi'.'vml.‘l that the Commissioner assumed that nmdor the act of August
3, 1854, certifiod lists, either of granted or indomnity lands, passed the legal title to
the State, and his only question was in regard to the time when the conveyance
shonld bocome complete Ih:,; an actual delivery of the lists, The Commissioner’s in-
quiry was, at his sngpgestion, sobmitted to the Attorney-Genera), whe on June 7,
1857 (9 Op. 41), ndvised the Secretary that the act of August 3, 1554 (10 Stat. 346},
““ most manifestly doex not apply in any manner whatever to the lands granted in
1853 to Missouri omd Arkunsas, That act (act of 18M) prescribes the duty of the
Commissioner of the General Land Onive in regard to legislative grants when the
law doea not convey the fee-simple title or require l]:nlml'm to Le issued for the lands.
The Mizsouri and Arkanzas grauts are not of that kind.”

The Attorney-General held that the law veated the fee-simple title in the States to
which the lands were given “except what is expressly excopted,” and that *the
* definite location of the road will locate the grant upon the proper number of aven

sections on sach xide, with which the United States shall not. 1mviuuuli.'hm-'a parted
with the title; and the selections of the governor’s agent will determine what sec-
tions or parts of scctions are to be taken instead of thoss sold or subject to pre-cmp-
tion, Then the title to ecach particnlar parcal will be as complete as if it bad been
granted by name, number, and deseription.

“The survey requived by the first section of the law will enable yon to know what
lands are np[;mpﬁutm‘l by the mere location of the route for the railroad, and I pre-
sume you will sleo be informed, in some authentic way, of the choice made by the
governor’s agent. I can see no objection to your fornishing lists of those lands to
any person who desires to make a pruﬂ:r uso of them, just as you wonld give other
information from the records of your Department ; but such lists can have no inflo-
ence on the 1itle of the States.”

In view of the foregoing opinion, the Commissioner, on July 13, 1857, submitted to
the Seoretary for his anrtwn'l new lista of Iands, one of lands within the granted, aund
one of lands within indemnity limits, the former being a duplication, with certain
mrrﬂrt.im:ia. of the hst of December 18, 18556,  In transmitting these lista the Comnis-
sioner said :

* As tho opinion of the Attorney-General leaves us at liberty as to the form in which
wo may furnish information in regnrd to the lands granted by said act, I have con-
cluded to give it in the shape of verified lists, and hence the present submission.”

The list of granted lands was snbmitted in the following form:

S CALIRO AND FULTON RAILROAD.

i List of lands within the G-mile limits granted to the State of Arkansas by an act
of Congresa approved Febroary 9, 16853, entitled ‘An act granting the right of way
and making 8 grant of lands to tho State of Arkansas and Missouri, to aid in ‘the
¢onstruction of @ railroad from o point on the Mississippi, opposito the mounth of the
Ohio River, via little Rock to the Texas boundary near Fulton in Arkausas, with
branchis to Fort Smith and the Mississippi River” being the vacant and anappro-
priated lands in the alternate sections dm:ﬁnutﬂi by even numbera for six sections
in width on esch side of the main line of said road within the State of Arkansas,

“ GENHRAL LAND OFFICE,
it July 13, 1857,

1, Thomns A, Hendricks, Commissioner of the Genoral Land Office, do heroby certify
that the foregoing, on ﬁlﬂﬂ?ﬁ 1 to 59 inclusive, is a troe and correct list of the tracts of
land within the t-mile limits granted to the State of Arkansas, by the not of Congress
approved February 9, 1853, entitled, “ An act granting the right of way aud makio
a grant of laud to the States of Arkunias and Missonry, to aid in the construction o
& railroad from & point on the Mississippi opposite the mounth of the Ohio River via
Little Rock to the Texns bonndary near Fulton in Arkansas, with branches to Fort
Smith and the Mississippi River,” being the vacaht and unappropriated lands in the
alternate sections designated by even numbers, for six sections in width on each side
or the main line of said road within the State of Arkansns; and they are now sub-
piitted for the approval of the Becretary of the Interior, in accordanco with the re-
quirements of said act of February 9, 1853, subject to all jts conditions and to any
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valid interfering righta which may exist to any of the tracts embraced in the forogo.
ing list.
I'f'lnn testhmony whersof I have hercunto subscribed my name and osused the seal
of the General Land Office to be aflixed, the day and year firat herein above writton.
[rxaL.] “Tnos. A. HEXDRICKS,
“ Commisgioner,

YDEPARTMENT OF THE INTERIOR,
JInly 13, 1857,

“Approvegl, subject to the conditions and rights above mentioned.
“J. Tﬂﬂrlrmn,

Secretary.”

It in this list which is now claimed as having passed the legal titlo of the United
States to lands within granted limits, the list of 1505 haviog apparently been ignored
as non-effective, and, nuder the opinion of the Attornev-Geperal, void as to title.
According to the same opinion the list of 1557 ** had vo intflnence on the title,” and it
is evident from the Commimioner's letter of submission that it was not at that time
sxpected or supposed to have any auch ellect, but was furnished exclusively ** as in-
formation from the records™ merely.

The laws authorizing **information from the records™ to be furnished to parties
desiring the same, in existence at that date, were acts of Janoary 23, 1823, and July
4, 1536 (now mection 460, R. 8.), providing for the makiog of certitied coples of papers
from the records and files of the General Laud Oflice,

Section 051 (act of April 25, 1512) provides that certified nﬂl:!un of records,
avd papers in the General Land Office “ shall be evidence equally with the originals.”

The net of Augnst 3, IR (section 244, R, 8.), provides that certified lists of lands
granted to States and Territories should be regarded as conveying the title to tho

rlands in cosve— _

(1) When the law does not convey the fee simple;

&Whnn the law does not require patents to be issued.

opinion of the Attorney-General that in grants of this character tho law ﬂl-ed
the fee simple title of the granted lunds, save astoexcepted tracts, has been followed
by this Department since that period, and this doctrine as to the early State ta
bhas been asserted in leading decisions of the Supreme Court of the United ghtﬂ,
eoiably in leavenworth, Lawrenceand Galveston Rallroad Company re. United States;
Scholenbery va. Harriman ; and Saint Paul and Saint Peter Railroad Company rs. Saint
Faul aml Winona Railroad Company, 1t must be regarded as settled law, under these
decisions, that in this as in similar cuses title passed by grant. This Imfung &0, & COT-
tifcate wasnot noeded to pass a title that bad already passed by law,

The contemporaneous construction of the effect of certified lists is forther evidenced
by the records of this office showing the ndjudication of pre.emption claims adverss
mha grants, and the issue of patents thercon, withont refereénce to the certified

In 1557 Con granted certain lands to the Territory of Minnesota for railroad
purposes, in the usual form of grants in ‘plmnt-i of that period. These grants were
aferward enlarged, and by the act of Mareh 3, 1865, provision was made for the
e of patents nnder all grants to that State. A later act, July 13, 1866, provided
that “ gll the lands heretofore grauted to the Territory and State of Minnesota to aid
In the construction of railromls shall bo certified to said State I:E\ the Secretary of
the Tuterior, from time to time, whenever any of said roads shall be definitely loented.”

Under thia provision of the law it was urged before this Department that lists of
granted lands certified to the State of Minnesota after July 13, 1866, should be re-

as conveying the title. By departmental decision of Eept,emimr ), 1874, it
waa Leld that as ptas wore réqu ¥ the act of 1565, the certified lists anthor-
ized by the act of 1966 conld not be reganded as of the class which by the act of 1554
wite to e equivalent to s conveyanee, but were simply ““intended to inform the
Btate in advance what land it will be entitled to have patents for when its road is
built in accordavce with law.” This decision was re-aftirmed by Mr. Secrotary
Chandler, December 2, 1875 (2 Copp., 134), upon a consideration at length of the
propesition that lists certified onder the act of July 13, 1866, carried title. This de-
ciion, fallowed by my predecessor in the cases of Kufuor and Johnson (1 L. D., 370,
7). was overrnled by 11:. Secretary Teller, March 23, 1843, in an elaborate decision in
the Kufner caseyin which he held that the act of 1866, authorizing certification, was
8 virtnal repeal of the provision in the act of 1555 requiring the issue of patents to
convey title to the Btate of Minnesota. He also held that the certification was an
adjodication npon title, and no mistake or frand being alleged, the cases conld not

be re-opened.
The decision of Mr. Secretary Teller has been followed by this Department in other

tarer arising noder the Minpesota grants, aud if it constitutes a general rule, appli-
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cable to all State grauts, it governs the action of this office in the present case unless
there are special reasons why it does not apply to Arkansas.  But it is urged before
me that this decision was made noder an exceptional statnie applicable to Minue-
sola alone, and not to Arkansas or other States, while there is also & apecial statole
of a different character applicable to Arkansas and Missoori which bas been con.
structed by the Supreme Court of the United States, and under which statate and
constroction the present case should be adjndged.

My attention has also been called to the decision of the Supreme Court of Janvary
O, 1==5, in the case of Saint Panl and Saint Peter Ratlrond Company re. S8aint Paul
and Winona Railroad Company (112 U1, 8, 720), in which the court, holding that cer.
tain lands which had been eertified for the Baint 'anl and Saint Peter Company be-
longed to the Winona Company, said :

““ It is no answerto this to say that the Secretary of the Interior certified these
Jands to the State for the nse of theappellant. It is mawifest that he did so undera
mistake of the law, and this erroncons decision of his can not deprive the Winona
Company of rights which became vested by itn selection of these lands.”

In this case the court dild not enter a deeree setting aside the certitication, nor adopt
or use any of the formalities enstomary in case of a judicial avoidance of title ; it ap-
pears simply to have waived the certitication as having ** no inflnence on the title."

The speciad statute relicd vpon in the prescot case is the agt of July 23, 1566 (14
Btat., &35), reviving and extending the provisions of the act of 1853 making a grant to
the States of Arkansas and Missonri for the Cairo azd Fulton and Little Rock and Fort
Smith Railroads. The act of 1853 had expired by limitation, and no roads had been
built. The act of 1566 deelared that the lands granted by the act of 1853 had reverted
to the United States, but by the later act (1466) Congress ** revived ™ the act of 1853,
“extended ™ it for the term of ten years from the date of the reverting act, ¢ re-
stored ¥ the reverted lands and made an additional grant, ull subject to certain condi-
tions, smong which werathe following:

(1) ANl mineral lands within the limits of the original and additional grant were
excepled ont of the grant and reserved to the United States,

(2) The lands embraced in the additional and in the revised graut were to be dis-
posed of by the Stato only after being patented to the State by the United States.

(3) That patents shonld be issued only u?n proof satisfactory to the S8ecretary of
the Interior of the completion of sections of ten conseentive miles of road.

In the case of the Iron Mountain and Southern (formerly Cairo and Fulton) Rail-
road C-:}m]]mn:; ve, MeGea (115 U, 8., 469) tho eourt said :

“ This shows an intention to take advantage of the breach of the conditions of the
original grant so far as was necessary to re-assert title to and reclaim possession of
any mineral lands that may have beon included in that grant, and tochange the mode
of passing title.

““The court held that the net was not in the natore of a declaration of forfaitare,
but an extension of time apon certain conditiops,”

That Congress had power to impose theso conditions will not be questioned, and the
pcceptance of the grant as revived, extended, and enlarged ¢ soch conditions
binding npon the grantee.

In the MeGes case the lands were certified to the State of Migsouri, July 25, 1856, and
sold by the Cairo and Fulton Railroad Company to McGee in 1850, These lands, with
others, wero patented to the State under the act of 1866 for the use and benefit of the
#aint Louis, Iron Moantain and Sonthern Railroad Company (suceessora of the Cairo
and Fulton Railroad Com tEuml:l ¥), onJduly 23, 1877, and the conrt held that the patent in-
ured to the benefit of MeGGee. Clearly, however, it was the patent that conveyed the
legal title. No notice was taken by thecourt of the certification of 1856, Whatever,
thorefore, may Le the effect of the departmental rnle in the Kufuer case upon railroad
certifications elsewhero than in the Btato of Minnesota, and whatever may be the offect
in any general or apecial case of the decision of the Snpreme Court in Saint Peter
and Saint Panl ve. Winona, it is apparent, as it seems to me, that the present caso is
roled by the construction given by the court in the MeGee case to the Arkansas and
Missonri act of July 23, .

This act -r.'.'lmnjrﬂi the mode of passing title, notonly as to the now lands granted, but
as 1o all lands embraced in the original grant.  All had been certified in the mannes
hereiubefore doscribed, and if that certitication or cither of the certifications passed
the legal title to or extingmished the jurisdiction of this Department over any of
aaid lands, then the act of 1266 had nothing to operate npop so far as the original

rant is concerned, and the provision that the lands embraced in this grant and in
the grant revived by section 1 of this act shonld be disposed of only as follows, namely,
after patent is issued npon proof of the completion of the road as prescribed, is a
nullity. The Sapreme Court, however, declares that this provision is not a nullity,
but a vitality.

I am therefore inclined to hold, subject to the judgment of the appellate authority,
that whatever effect the certitications of 1854 and 1557, or cither of them,upon the
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title of the State might be beld 40 have been prior to the pussage of the act of 1566,
this sct makea the issue of patents neceasary for the conveyance of legal title; thut
if the jurisdietion of this Department ceased by such certification it was revived
with the reviving act, and that the tracts in question, having been excopted from the
grant of 1853 by a proven pre-emption elaim in existence at date of grant, can not
now be patented to the State or railroad company.

It has been soggested that if certified lists wore not regarded as absolute convey-
ances, such view wounld tend to unsettle titles generally where lands have been em-
braced in such lists and thos lead to great wrong and injustice. If this were true as
a general proposition, or in any sense apart from somo spocial case in which a valid
elaim adwerse to the claim of a railroad company shonld exist, it would he entitled to
grave welght. Bot it is simply votrae in any such sense, and it wounld be Tlﬂj‘ un-
true if all certified lists were treated as coming under the opinion of the Attorney-
Et?nul nm} tém ranle of the courts in reapect to present granta made to States by the
eatly aots of Co

Coder this opinion nod the established rulings and decisions, the Statea received
the title by virtue of their grants. They had the title before tThog Kot the certified
Hista. The only landsembraced in certilied lista, the title to which could in any event
b questioned, would be individual tracts covered by the exeepting clauses in the
lists, which the lista themselves if treatod as conveyances did not parport to convey,
awd the legal titlo to which, if logal title had passed, might be set aside by the courts,
There could therefore be no disturbanee of valid titles even if the presont were n gen-
¢ral and not & inl case,

In this case, if the mailroad company sold or uttempted to sell the lands after tho
passage of the act of 1866, and before the State had received the patent required by
that act, it did 8o upon its own respoosibility, and its purchasers took at their own
risk. Hoth are chargeable with a knowledge of the law and with notice that under
the act of 1866, npon which all the righta of the company depend, the company had
uo title to convey. Neither the company nor its vendees, if any, have therefore
any equitable standing to defeat the application of the law.

or the resson stated hereln the claim of the railroad company to the tracts in
question |8 rejected, subject to the right of appeal. If this decislon becomes final the
right of Cayee to enter the lands, or any portion of the same, will be considered, an
will also the application of the corporate anthorities of the town of Texarkaoa to
enter sald lands as 8 town-site, whioh application was transmitted with yonr lettor
of April 29 lnat,

Give due notice of this decision to all interested parties. The attorneys for the
niilroad company will be advised by this ofiee.

Very respectfully,
8. M. STOCKSLAGER,
Asvistant Comwissioner.
REGISTER AND RECEIVER,
Camden, Ark,

Declarg tlatement of a seftler on lands subject fo privale enlry at the date of wettle
wenl, ‘;’:&d by the ‘;ﬂu-u section of the act of Pﬂlr-iﬂ'. 1541, for cases u-{rr:. at
the date of the law, the land claimed was subject to private entry,

I, Barah Nix, of La Fayette Connty, Ark., being the bead of a family, over the
sge of twenty-one years, have since tho fimt day of June, 1240, to wit, on the 1st
day of April, A. D, 1853, settled and improved the NE. §, Sec. 10, T, 16 8., R. 2%
W., in the district of lands subject to sale at the land ofice at Washiogton, Ark.,
and containing 160 acres, which land was subject to private sntry at the passage of
the act of Ithrﬂeptﬁmhur, 1541 ; and 1 do hereby declare my intention to claim the
aid tract of land as a pre-emption right under the provisions of said act of 4th
September, 1841,  Given under my band this 20th day of April, A. D, é&ﬂ' )

ARAN NIX.

In presonce of Aqnilla Carr.
pre-eanption deelaration bears the I"u-llnwinig indorsements, o wit:
°I15. Sarab Nix. Nelive to regiater. Filed 220 April, 1563,
Wan. H. ETTer,

Lenister,
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Uxiten Srates Laxp OFFICE,
Camden, Ark., July 22, 182,
I, Bawmuel W. Mallory, rn lut.e,r.du 'hamh; certify that the above and foregoing is a
true, correct, and com copy of the original declaratory statement and the indorse-
ments thereon, fled H:r: 1 Nix npon the NE. 4, See. 30, T, 156 5,, R, 28 W, in the
*!-il.nnta of Arhnunn. on tlm $2d day of April, 1853, as the same is now on lile in my
oflice,
Given under my band as such register this 22d day July, 1555,
5. W. MaLLory,

Register.

Inre llcation of Willlam H. Cayce to make hom en of W.4of NE. } and 3E } of KE
I il ﬂm:&!T 158.. R. 28 ‘W. ‘-.'mdtg Lrt.}l t : i

CAMDEN, ARK., July 22, 18805,
Sirs: We reapectfully place npon record before you onr objections to a rehearing
of this matter:
(1) Becanse the title to the land in question has passed from the United States,
ani hence the subject-matter is not 'I'I'II].II'I:I executive jorisdiction.
(2) Because the facte alle If«l in support of such application, if proven, are insaf-
fient to dispute said ontstanding title.
Very respectinlly,
DoDGE & JOHNBON
Attorneys for Railroad and Owners wnder Bailrogd Tifle.
Hon., 8. W. MaLLory, Eegister, and
Hon, A. A, Turrs, Receirer.

[In re application of William M. E?wtﬁgﬁhﬂmquiw.idﬂiﬂﬂli.h 2T
+ #l Camden, A

It in hereby agread by and between the parties to the above-entitled matter of &
plication that the declaratory statement aud proof for the pre-emption of the w
of the NE. quarter, above-mentioned section, made on the 22d day of April, 1853, is
hereby admitted as a F:.rl of the record hmin. and shall be nnad in this matter of
nigﬂnulmu if auy such declaration exista, saving all exceptions as to jurisdiction on
rehea

e g Wiso¥ & HENDERSON,
Attorneys for William H. Cayee.
DopGge & JOHNBOXN,

Atlorneys for Railway and Owner,

UsiTrp StaTtes LaXD OFFPICE,
Camden, Ark., July 22, 15855,
Testimony in the matter of rejected homestend application of William H. Cayece to
bomestead, the SE. NE,  and W, § NE, } sec. 30, T. 10 8., B. 28 W., authorized by
Commissioner’s letter F,"n Jum 1, 1855. Plea to jurisdiction filed by contestant.

TuoMas ORRE, being duly sworn, deposes and =ays:

My name is Thomas Orr; lam u%ﬂ‘,lutul with the NE. } Sec. 30, T. 15 8., R. 28 W, ;
have known said land since May In the full of 1873, I think in October or No-
vomber, at the instance of Willilnl H. Cayee I surveyed the 8W, HE. 330,168,298 W,,
being then county surveyor of La t‘a;-ntte County sinee which time Miller t:'nuuw
has n formed, and the NE. $ 30, 15 8., 25 W. now lies insaid Miller Connty.

Wi nn.mnll old n::len.riug on the NW. NE. 4, SW,NE. }, and SE.NE. } of sal ‘uE,. 1'}
15 8., 28 W, being i owe Geld and upon each tract. I found the center of the NE. 0
the section to be in the tield and about 70 vards east of the west line of the fence and
560 yards north of the south line of the fence. I found about 5 acres of the NW, NE. }
in the field, about three-quarters of an acre of the SW.NE. { in the field, and 2 or
3 acres of the SE. NE. { in the field, 1 nu;upm at that tmu;h (1873) there weore about
25 acres cleared upon the NE. NE. 4, 30, 15 5., 22 W. [ don’'t know how long it bad
beon cleared, but had the a E'purnnm of hl‘l?lng been cleared a number of years.
When 1 mn’aj'u.’l the SW. NE. 1 I did not find any one living there ; it was all in the
woods oxcopt the fisld above spoken of.
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Some time in 1574, | saw some persons living on this Innd SW. NE. {, hut do not
kuow by what right they were there. For the past three or foar years Willlam IL
Cayce hus been living on this BW. NE. §; bas adwelling houso aud a two-story house
used a8 an office. 1 refer to oxhibit marked A as part of this depoaiton.

Croas-examined :

1 don't know to whom the house lmlanse\d in which Cayee lived, referred to in the
sbove. | never saw William H, Cayee living on this land earlier than the time
sbove meationed. At the time I made the sarvey, in 1573, I did not ron off the
cleared land, and the estimates [ have made are based npon an opinion that 1 measured
it with & chain in 1574 or 1575, and then stepped it day before yesterday.

TaOMAS ORR.
Sworn and subscribed to before me this 22d of July, 15885,
8. W. MarLLorY,

Eegiater.

NazareTit WILDER, being duly sworn, says:

I reside in Texarkana, Miller County, Ark. ; am saventy-seven yearsold. [ landed
at this place, at Hill's Warehonse, on the 11th of Febroary, 1844 ; bave resided in
Miller County going on cleven years. I am acquainted with tho NE. }, Sec. 30, T.
158, R. 28 W, ; Lavo known it about eleven years. I have known of the land since
1847, st which time there was upon said land a double log cabin, stable, and horse
lot, and about 20 acres of cleared land; there were no other improvements that I
redollect. The cleared land was inclosed with o rail fence and planted ju corn.  Mrs,
Nix was living oo this land in 1347, and did live there to the date of her death ; what
time abe dit:lgl do mot recollect, I passed the place frequently durl:ﬁ that time.
Sineo then (say 1557) I saw a Eu-nh orchand, and apple trees in the yard. [ passed
this place f uanl'..lg after 1847, and Mrs. Nix nnd ber son John lived there. I was
pol acqnainted with any other members of the fumily.

Cross-examined,

I never surveyed or run off the lines of the land in dispute. I do not kuow of my
own knowledge where the lines run throogh the cleared land.

Heerosa examined :

I was there on the land with Thomas Orr day before yesterday, aud he pointed out
s slake that he said he put there as connty surveyor of La Fayette Count f. and agree.
able to that the old original olearing was on a part of each of the four forties of the
NSE. 4. In 1847 I went to the house above referred to, and Mr. Owens, alterwarda
sheriff of La Fayette Connty, asked Jobn Nix where there woald be a gogl plaes to
':Ihlg John says, “1 will go and show yon.," As we passed off, John went on abead
of the wagons, and the old lady, standing in the yard, says, “ My son, where are yon
geing?” Hesays, “I am going to show these gentlemen ronnd here to the spring
whers they can camp;” and be went around the old ficld to the spring, where we
camped, and 1 recogoized this road day before yestenday when guinq_ni'ar the land.
Have known this road ever since within a short time after I went to Texarkana.

Nazreta WiLbks,

8. W. Mariony

qu’chr.

Coeris M. HoLMEs, being sworn, says:

[ am fifty-five years old; farmer; live 6 or ¢ miles sonth of Texarkana, Miller
Uocnty, Ark. I am sequainted with the NE. $ S8ee. 30, T. 156 8., R. 22W.; have known
It unee 1845 ; think, possibly, in 1847, In 1848 [ wasnot personally acquaiuted with
Mre. Nix; sbe lived on this land with her family, foor children—three danghters and
oge son—and & negro boy. 'The building was the kind ununlly‘imt np to live in in
those days; my recollection isit was a donble log house, hewn down inside and out,
ctiled uside, [ think, as was nsual. To left of the walk, from the gate to the dwell.
:g. there wan a smoke-house, A crib, aund stable, with horse lot, was off to the left

the smoke-honse, towards the creek ; thess I recollect of seeing in 1849, and north
of vast of the hovss there was a field cleared in 1818, say as wuch as 20 acres, per-
baps more. I passed this place in the spring of 1552 and the Nix family, above re.

to, waa then living there. )

To 1554, after I retarned from California, I was at the Nix place, and I naw & peach
otchard and one, may be two, apple trees; the pench trees scemed to be threo years
eid. It used tobeon my road to the town of Rondo, and [ would pass it as often as
twealy times a vear, and then may be I would not pass it more than two or three
times & year, up to 1560, From 1860 to about 1570 I was freqnently on Mr, Nix's
Place; be did my blacksmithing for a vnmber of years, Ithiok M. Nix lived ou
"hia place till she died ; 1 heard from ber son and neighbors that she died in 1863 ;
ber son, John B. Nix, occopied it after her death and still lives there ; [ don’t kuow

Sworn and subscribed to before me this 224 July, 1856,
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it, only John B. Nix told me so the other day. 1 was born in what is now Miller
Connty in 1830, and raised in Bowie County, Tex.; moved back to Arkansas in 1860,
and have lived there ever since.

Curris M. HoLwmes,

Sworn and subscribed to before me this 22d July, 1835,
B. W, MavLrory,

Regirler,
A il?m is filed certifica copy of supplemental proof of Sarah Nix, marked Exhibit

PeTER R. JoHNs0N, being sworn, says:

I am sixty-two years eld ; farmer; reside in M:ller county, Ark.; Iknew Mrs. Nix in
1249 personally. I knew of her in 1846-"47] having passed thnlplmn where she lived
at that time ; she was then living in the NE. NE. }, Sec. 30, T. 16 8,, R.24W, Ithink
1846; am itive in 1247. Mrs. Sarah Nix first ocenpied the land, She was the head
of & family and citizen of the United _RLﬁh, and remained so till the date of her
death, which I think ocenrred in 1863. When I first knew Mrms. Nix, in 1847, she re-
sided on this laud with her family, consisting of three daughters, one son, and a negro
boy, I have been living in what is now Miller Connty since the year 1840; in the
NE. NE. } of said section: double log dwelling-houss, smoke-honse, horse lot, rorn-
erib and stable, ﬁ:ilﬂe:ll and a field cleared and fenced ; in 1845 T again saw it; Mm
Nix and her family wero still living there ; again in 1249 I saw it, being asked there
to help roll logs: I did help roll logs on the tield above referred to; 1 then thonght
the field had about 25 or 30 acres clenred and in eunltivation.

The exhibit marked A of Thos, Ore's deposition I have examined and find correct,
showing the location of the honse and the cleared land. I passed the place one time in
1850 ; I staid all night on the place in 1851 ; I passed the place in 1852 and 1853, and
she was still living there then ; that she lived upon and eultivated all the lund sbown
to be in the fiell as shown by Exhibit A referred to above, from 1847 to date of her
death in 15263, John B. Nix lived npon the land afrer his mother, Mrs, S8arah Nix,
died, with his family, and claimod it under & pre-emption right, as ho stated to me.
Three or four years ago, Dr. Cayee moved upon this land ; he had an office on the
front of the street and a Yittle house back of it, in which he lived.

John B. Nix held possession up to and during the year 1834,

Cross-examined :

Have known Dr. Cayce eleven or twelve years. I don’t know whether he isa mar_
ried man or the head of o family. I saw the compass sot day before jamrd:f.
saw that the fence extended over onto the NW.HE.I; about 1 acre and maybe a little
more.

Recross-examined :
Dr. Cayeo is over twenty-one years old and a citizen of the United Statea,

PETER R. JOHXSOX,
Sworn and subscribed to before me this 22d July, 1555,
8. W. MALLORY,
Register.

EVIDENCE BY CONTESTANT.

{1} Contestant files in evidonco certificate of the Secretary of the Interior contirm-
ing and approving selection of lands under the grant to the Cairo and Fulton Railroad
Eumpan]\'. Marked No. 1.

(Applicant objects becavse it inclodes NE. $ 8ee, 30, T. 15 8, R. 23 W.)

(2) Contestant offers duly-certified copics of articles of the consolidation of the
Cairo and Fulton and Iron Mountain and SBouthern Railroad Companies, marked No. 2.

(3) Contestant offers & certified transeript of all the proceedings in an action of
ojectment brought by Thomas Allen against John B. Nix in the United States cirenit
conrt for the eastern district of Arkavsas for the lands mentioned in this controveray.
Marked No. 3.

( Applicant objects beeanse the applicant, William H. Cayce, was not a party to that
not sny way connected therewith, and because itis irrelovant testimony.)

(4) Coutestant offers articles of incorporation of the town of Texarkans, Ark.)
Marked No. 4.

(Objected to asirrelevant.

5 (5) Contestant offers certificate of the recerder of the town of Texarkana., Marked

'{Dhje-nhd to as irrelevant.)

>
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(6) Contestant offers certified ‘Jﬂ:t of the town of Texarkana, Ark., filed in La
Fayette County, July 8, 1874. (No. 6.)

(Objected, incompetent and irrelevant.)

(7) Coolestant olfers certified plat of the town of Texarkans, Ark., filed in Miller
County, for record, December 13, 1880, (No. 7.)

(Objected, incompetent and irrelevant.)

i%) Contestant offers cartified copy of deed from John B, Nix and wife to William
H. Cayee. (No.8.) .

Contestant offers seventeen certified transeripts of deods to various lots and blocks,

of the Jand in controversy, from the Iron Mountain and Southern Railroad.
(Noe. 9 to 25 inclosive, ) )

(Objectad, incompetent and irrelevant. )

Coatestaut offers eleven separate leases to Iplﬂ-l of the land in controversy to par-
ties ocenpyiog the lands. (Nos, 26 to 36 inclusive).

{Objected, Incompetent and irrelevant.)

Contestant offers certified trapseript of deed from Thomas Allen to Saint Louis,
Iron Mountain and fouthern Rrilm:.’l. (No, 37.)

{Dbjected, incompetont and irrelevant.)

Contestant offers certified copy of letter from J. A. Williamson, then Commissioner
United 8tates General Land Office, dated March 25, 1575, addressed to register and
receiver at Camden, Ark., marked No. 33,

(Objected, jncompetant and irrelevant. )

Coutestant offers certified lrluncﬂyt from the General Land Office, Washington,
D. C., referring to the matters and things in eautroversy, marked No, 39,

(Objected, incompetent and irrelevant.)

THOMAS EssrX, being sworn, says:

1 s land commissioner for the Baint Louis, Iron Moontain and Southern Railroad
for the State of Arkansas, Reside at Little Rock, Ark. Iam usintad with the
lands in controversy. Saint Louis, Iron Mountain and Southeérn Railway has been
paying taxes on this land since 1874.  They were paid under my supervision, Most of
thisland is assessed in lots and blocks except a part of the BE. NE. which is assessed in
seres ancl a part in Jots and blocks, I herewith append a correct plut showing the
Lve of railway and its ;;‘mﬁrlr a8 located on the land in eontroversy, marked Ex-
bibit K. I koow John M. Moore, I ize the letter handed me, dated Texar-
kana, November 22, 1984, signed W. H. Cayce, and addressed toJ. M. Moore, asone re-
ctived by me from e & Johnson, therailway attorneys, which I attach to my
deposition as Exhibit K 1.

[iﬂbjucta&, incompetent and irrelevant as to the letter and town plat.)

made the leases offered in evidence here with the parties who were occupying the
land at the date of the leasesa. The land in controversy, with the exception uF the
parts that bave been sold off, is now in poaseasion of the Saint Louis, Iren Mountain
sod Sonthern Railway Company. The court-house and jail of MBler County are
loeated on block 46 of the ]ll:ld’ in controversy ; a large planing-mill is situated in
block 68 of the land in controversy.

Sworn and sabscribed to before me this 22d July, 1885,

Taos, Essex.

8. W. Marrory,
Reginter,

WiLLiax R. ExLLY, beiog »worn, nays:
1 am cirenit clerk and ex opvcio county clerk of Miller County, Ark.; have resided
in Texarkana since 1876, on lota 15 and 16, block 69. Darigo has o store-honse
sud dwelling-honse; valoe, $200 to $1.000; be resides there. I think Dr. Cayoe
ccenpies Jota 11 and 12, block 69; worth aboot £300or $400. I think Mr. Sanderson
win Jot 10, block 69; has & store-house worth about §300 or £400. On iots 7 and 8,
block 89, dwelling-house owned by me, value, $150: on lots 4, 5, and 6, block 69, Mr.
J.T. Hogan hns dwelling-honse and other buildings, valoe, §500 or §600, On lots 1,
2, and 3 are several honses worth abont £100. On lota 5 and 6, block 55, are improved
lenement honses; value, , ‘The house between blocks 56 and 57 is worth abont
#0. The mill property located on block 88 is worth about $200 or $1,000,
Wirriam R, ExcLy.

Sworn and sabsoribed to before me this 224 July, 1886,
8 W. Marrory,

Regivter,
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.
EAILROAD GEANT.—CONFLICTING SETTLEMENT CLAIN.

CavceE v, 81, Lovisa & Irox MouxsTtaix R. R. Co.

The wutry by a preemptor of o portien of the land snitled npon, and filed for, s an absadooment
awil rellngonishment of the lasd pot included in the fnal purchase,

A seftlement allegoed sulsegoent to the grant, and alandoned prior to deflnite location, lesves the law]
auliject to the opemtlon of the grant, as the condition of land st definite location determines
w hetber 11 will under the graut,

The effoct of & ence conflued 1o & forty-acre tract held under patent, ean pot by ococapation and
cultivation be sxtepded to include the remainder of the quarter section.

Acting Secretary Muldrow lo Acting Commissioner Stockslager, November 2, 1857,

This case involveas the right to the W, § of NE. $ and BE.  of NE. } of Sec. 30, T.15
8., RB.28 W,, Camden land district, Arkansas, which was certified to the State of Ar-
kansas July 13,1857, under the gomnt of Febroary 9, 1853, for the Cairo and Feltou
Hailroad Company.

On December 8, 1884, William H. Clg'mm made application to enter said tract ander
the homestead law, which was rejected by the local officers, for the reason that the
land was not subject to homestead entry, and Cayce nppealed. This decision was
aflirmed by the General Lapd Office Febroary 19, 1855, from which no appeal was
taken, but on June Ist ensning yon re-opened the case, vacated the decision of your
predecessor of February 19, and ordered a hearing between Cayce and the railroad
company. Upon the hearing the register and receiver held that the land was sabject
to homestead entry, and upon appeal von affirmed said decision. From this decision
the company appealed to the Department.

The qnestion of jurisdiction ia raised in this case npon the ground that the fee
simple to Jands granted to the State of Arkansas, for railroad purposes, vested by
forco of the act itaelf, and withont patent, and that the certification by the Depart-
ment of this land to the company is evidence of the fact that it was subject to the
nperation of the grant. .

I do not consider it necessary to pass upon that gquestion, as it is clearly the duty
of 1he Department to recoinmend that sait be instituted to ecancel an outstandin
title whenever it shall appear that lands have been illegally certified or paten
under any public land grant. It ia therefore my duty to consider the case on its
merite.

It is admitted that in 1846 Mrs. Nix took possession of and settled npon the whole
of the NE. # of See, 30, which incloded the land in controversy, and that on the 224
of April, 18563, she filed her declaratory statement for the entire quarter section, alleg-
ing settlement thercon the first of April, 1853, On March 31, 1854, she made pre-
emption cash entry of the NE. } of said quarter section, fixing i.ur her L‘m[ the tirst
day of April, 1853, as the date of her settlement, the same as in her declaratory state-
ment and patenta issued to her forsaid tract.

There can bo no question that the entry by Mra. Nix of the one quarter of said NE.
$ was a complete abandonment and relingoishment of the remaining three quarters,
I'his is s well established that it is not necessary to discuss it further.

That part of the road opposite the tract in question was definitely located Augnst
11,1%55. So it appears from her own statement, nnder oath, that her settlement
with a view to pre-omption was not made until after the grant to theroad, and hav-
ing entored one quarter of said quarter soction prior to definito location, the balance
of suld quarter-section was at that date—ao far as hei prior settlement ’hlll affected
it—open Lmhlii: land.

Upon the hearing in this case it was shown that Mrs. Nix took possession of and
ovecapied the entire guarter-section from 1546 to date of the grant, and bence it ia
argned that at that date she bad the right to file for the entive quarter-section.

n the faco of her declaratory statement and of the proof submitted in makiog en-
try. showing that her settlement under her pro-cmplion claim was not made until
April 1, 1863, it may bo questioned whether her cccupaney of the premises prior to
that date wonld have the effect 1o exeept snid tract from the operation of the graot.
But admitting that at the date of the grant o pre-emption claim by virtoe of thisset-
tlement existed as to the entire guarter-section, it can not bo questioned that at the
date of definite location the tract in controversy, so far as her settlement had affected
it, was open public land.

This wasa directly decided by the supreme court in the case of Nix r. Allen (112
1. 8, 129]},. wherein the court, in passing upon this question, held that * the exercise
of the right of pre-emption under the act of SBeptember 4, 1341 (5 Stat., 433) by an
entry of one-quarter of a quarter-section of land, was an abandonment of the right to
enter under that act for the remaining threee-quarters of the section.”

It is, however, insisted upon by counsel for Cayce, that the grantof Febraary 9,
1553, 100k effect only upon such lands as were free from u pre-emption claim at the
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dats of the graot, and that although the lapds might be free from such elaim at the
date of definite location, they would still be u:c?hhd from the operation of the grant
- unloss they werein such condition at the date of the grant.

The grant in this case is of—

“Every alternate arction of land desigoated by even nambers, for six sections in
width, on each side of said road and branches, buot in case it shall léppur that the
United States have, when the line or route of said road is detinitely fixed by the au-
thority aforesaid, sold any part of any section hereliy grauted, or that the right of
pre-empiion has attached to the sawe, thea it shall be luwfal for any agent or agents
o be appointed by the governor of aaid State to select, subject to the approval afore-
said, from the lands of I‘n United States most contiguous to the tier of sections above
specified, so much land in alternate sections or parts of sections as shall be equal to sach
lands as th; Unii;ud Statea bave sold, or to which the right of pre-emption has attached
12 aforesaid, ete.”

[ can see Do magerinl distinetion between this grant and the graota to other roads
in this respect. The uniform construction of the courts and of the Department of
similar grants bas been that the condition of the lands at the date of definite location
g.‘-ﬂl:hmjnu-hu Isuds pass by the graant. This coustraction must be held toapply
] CASB,
~ Cayoe claims the right to make howmestead entry of thia tract by reason of the ex-
isting settlement and improvement of the land by Mre. Nix at the date of the ﬁmt;
Los it isalso argued that the settlement and cultivation of the traet by Jobn B, Nix,
both st the date of the grant and the date of definite location, also served to except
the tract from the operation of the grant.

Every question as to the suttlement of the tract iu controversy and his right to the
?_ l;];hflllj and completely disposed of by the decision of the court in 'Iie onse of
Nz e n, spra,

Us May 24, Iﬁ Mrs. Nix conveyed the iand sbe entered—Lto wit, the NE. 1 of the
quarter-section—to her son, John B. Nix, who arrived at fall age daring the year 1557,
aud who continned to reside with her on said tract, aod also cultivated parts
H‘-h mtiﬂﬂ- ) -

e ﬂgi. 1475, the railroad company sold the W. { and SE. } of mid quarter-sec-
tion to mas aﬁu, who brought an ection of ejectment agaiost John B, Nix to
recover possesaion thereof.

In his defence, as shown by the record in the case, the facts as to the settlement of
eth Mrs. Nix and himself were fully set forth. Ju&gm: was rendored in favor of
Allen, apd Nix afterward filed & bill in the circunit coort of the United States for the
distriet of Arkapsas to enjoin the exegution of that jodgment and to obtain a con-
veyanos of the legal title to the y, on the gronnd that Allen held it in trust
for bim. Tbe court dismissed the bill, and Nix filed an appeal to the Supreme Court.

Ouve of the clpima set up by appellant wus that he had & complete equitable title to
the land under the acts of Congress as a pre-emptor.

Upon this point the coart said :

"“All the rights of pre-emption which the appellant sets up origivated with his
wetber, Iu his application to entor tho lands, made in 1874, he expressly bases his
¢tlaiw on ber original settlement and his inheritance from her. He not pretend
that he made & settlement himself before the rights of the railrosd company acerued,
In fset, be could not have made such a settlement, becanse he remained & winor until
157, and the Jands were withdrawn from market in 1853, on account of the railroad

bt. Omly persons over the age of twenty-one yoars could become gm«ompuun (T2
i Soch is the express provision of the pre-ewption act. If, then, his wother,
had abe been alive, conld not have made s pre-emption eotry iu 1578, he conld not.”

Thea, referring to the cultivation E Nix of the other part of the quarter-section,
w that portion purchased from his mother, and upon which he resided, the court
“Under the circumstances, his residence was, in law, confined to the land he owned,
Emlﬂ‘thu difliculty, he Ipﬂiﬁl for the purchase of the whole quarter-section, basing
bis claim li; on the original scttlement and declaratory statement of his
motber for the pre-emption of that tract., In this way be sought o connect his resi.
dence upon the NE. § with his occupation of the other quarters. That he can not
do, 2 Ly the eutry of the NE. } his mother separated ber residence from the rest of
the quarter-section, and be has done nothing since Lo chaoge that condition of things,
Isfollows that the appellsut is not entitled to the privileges of the act of 15871, and
%is claim, both upder the acta of Congress and those of the State, has failed,”

Every queation that might now be presented seems to have been fully passed u
4y the court in the decision referred to; Lut independent of this, from a careful re-
view of the record now before I can seo no ground for disturbing the action of
\ke Department in certifying the to the State for the benelit of said road, and
heoce the application of Cayce shoald be rejected.

Your dee is roversed.
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REVIEW-JURISDICTION.
Cayce ¢. ST. Loums axp Irox MouxtaIx R. R Co.

The Department will not take juriadiction where such actlon involvea the conalderation of & queation
fnally determ by & decision of the Supreme Court of the United States,

Secretary Vilas 1o Commissioner Stockslager, August 156, 1555,

This record presents a motion for review, filed by William H. Cayce, in the case of
Cayce ¢. 8t. Louis and Iron Mountain Railroad Company, decided by this Departinent
November 25, 1857 (6 L. D)., 358),

lo that case it was held that the record presented the grouud for distarbing the
former action of the Department in mrtif{mg the tract in dispute to the State of
Arkausas for the benefit of said road, and the application of Cayco 1o make home-
atead entry for tho same was rejected. In reaching that conclusion the artment
said: ** Every question that might now be presented seoms to have beon fally passed
upon by the conrt”™ in the case of Nix r. Allen (112 U. 8., 129),

It appears that in 1846 one Mre, Nix settled upon and took posseasion of the NE. §,
sec. 3, T. 16 8., R. 22 W., Camden land district, Arkaosas, and on April 22, 1853,
filed her pre-emption declaratory statement, alleging settlement April 1, 1853; and
that on March 31, 1854, she made pre-emptlion cash entry for only a portion of said
tract, viz, the NE. } of said NE. $, and a patent therefor issned to her. William H.
Cayoe herein seeks to make homestead entry of the rempant of Mms, Nix's original
claim, viz, the W. { and the 8E. } of NE. } of said section, on the gronnd that said
last describoed land was excepted from the operation of the railroad grant, withino the
limits of which it lies, hé the claim of Mra. Nix,

On February 9, 1853, nngtru&l:lwl an act granting lands to the State of Arkan.
sas to ald in buildivg a railroad from a point on the Mississippi apposite the month
of the Ohio to the Texas boundary line, near Fulton, in Arkansas. The grant was of
even sections along the line and the land in controveray lies in one of such sections.

The line of the road was definitely located opposite said land, as found by your office
on August 11, 1855,

The granting claose of said act is as follows :

“That there be, and is hereby, granted to the States of Arkansas and Missouri, re
ip&ntlvﬁlg. for the purpose of aiding in making the railroad and branches as afore-
said, within their respective limits, every alternate section of land designated by even
numbers, for aix sections in width on each side of said road and branches; Lutin case
it shall appear that the United States havo, when the line or route of said road is defi-
nitely fixed by the anthority aforesaid, sold any part of any section hereby granted,
or that the right of pre-emption has attached to the same, then it shall be [aw/fal for
any agent or agents, to be appointed by the governor of said State, to select, subject
to the approval aforesaid, from the lands of the United States most contiguons to the
tier of sections above specified, so much land in alternate sections or parts of sections
as shall be equal to such lands as the United States have sold, or to which the right
of pre-emption has attached as aforesaid, which lands, being equalin o?ﬂll:lﬂ iy toone-
h;lt‘ of six sections in width on each side of said road, the States of Arkansas and
Missouri shall have and hold to and for the use and purpose aforesaid.”

It will be noted that the only exception from the grant was of such of the even
sections as shonld, npon definite location of the line, be found to be sold or to which
the right of Pr&mp‘hou had attached. The precise qnestion presented, therefore, is:
Had M. Nix a right of pre-emption to this land on Aongust 11, 1855, the date of
definite location?

This question in"lves a further recital of the facts in the case.

It appears that on September 28, 1568, Mrs, Nix conveyed the forty-acre tract
entered by her as above recited to her son, John B. Nix, who with his mother con-
tinned to reside on said tract, at the same time used aud cultivated some parts of the
sdjoining tracts now in dispute, The actual residence of both, however, nutil the
mother's death in 1803, and thereafter the home of the son, was on the 40-acre tract
patented to Mrs, Nix as aforesaid,

On Jnnun.riy 16, 1850, the State of Arkansas transferred said nt so far as it re-
Jates to this Jand to the Cairo aad Fulton Railroad Company, of which the present
claimant company is the successor.

Ou July 13, 1857, the Commissioner of the General Land Office certified the land
here in dispate to the Cairo company, which company on May 14, 1575, sold and con
veyed it to one Thomns Allen, who thereupon bronght suit in ejectment against Jobu
B. Nix to recover possession of the same ind obtained judgment against him, )

Nix brought » suit in equity, in the cireuit court of the United States, to enjoin
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the execution of that judgment and the case reached the S8upreme Court of the United
States on aw:ul {ug:].

After reciting the facts of the case that conrt sald:

*“The settlement and claim of Mrs. Nix were made under the act of September 4,
1841 (5 Stat., 453), and in that statuts it was expressly provided (see. 10) that *no
Euwu shall be entitled to more than one pre-emptive right by virtue of this act.’

‘ben, therefore, Mrs, Nix, on the 3lst of March, 1854, made her pre-emption entry
of the NE.  of the quarter-section on which she settled, and as to which she filed
ber declaratory statement in 1853, she, in law, abandoned her settlement on the other
thres-quartem of the quarter setion for the %urp-mm!‘ pre-emption, and sorrendered
all the pre-emption righta ahe ever had in them. This ia clearly shown by the pro-
vixions in s, 13, ¢ that before any person claiming the benefits of this act shall be
allowed to enter such lands' he | make oath *that he has never hud the beuoefit
of aay right of pro-omption under this act.” The right of pre-emption is the right to
eater lands at tgu minimum price in préference to any other person, if all thoe regnire-
meats of the law aro complied with., The prior sottlement, declaratory statement,
sl are not the pre-omption, but ouly the means of securing the right of pre-
em entering the forty acres in 1654 Mme. Nix exhansted the one right of
that kind svhich tho law secured to her, and sbe could not claim another. She conld
have entored the whole one hundred and rixty acresat that time if she wished to, and
kad tho money, but such an entry wonld have required two handred dollars, and she
had but fifty. The fifty would pay for forty acres, and so she bonght that and gave
up the rest. The law wnade no provision for entering a part of the quarter-seotion at
one fime, and saviog a right to enter the romainder at another.”

The court refused the injunction.

in view of that declsion I am of opinion that the question whether Mrs. Nix had
aright of pre-emption in said tract on the L1th day of Angust, 1855, is not open for
me 1o pass upon. The Supremes Coort of tho United States have settled the exact
question by deciding that she had no right of pre-emption at that time., [t seemn to
we it wonld be somewhat strange after Thomas Allen had recoverod in a suit of ¢ject.
ment the ion of these three forties and tarned Mrs. Nix's representative and
beir out of possession and after the Eugame Couort had refosed at the suit of such heir
to intarfere with that docree, for the ment to take jurisdiction of the case and
issne patent to somebody and start bim into a lawsnit. 1 cannot regard it as within
"y mﬂw'}l'ﬂu to other phasea of the the metion for the

entering forther in Cane, or Ireasons
berein atated is daghtl.

H. Ex, jl—3
'lr



